WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

SPRINGFIELD

R

Decerber 17, 1976

. (\\

PILE NO, S5-1142 \
YA |
REGULATED IMNDUSTRIES: TUONO N
Power of 1llinois Aerxronautics : N/

Board to Regulate Interstate
Alr Carriers.

Mr. Melvin L. Rosenbloom
Chairman, Illinois
Aeronautics Board
P.O. Box 218

Springfield, Illingis

Deaxr Mr. Rosenbloom

ponds to your letter requesting my opinion

ag to th ver of thelIlllinois Aeronautics Board under the

Iilinois Al Carrigrs/Act (Ill. ﬁ@v¢ Stat. 1975, ch. 15 1/2,
pars. 501 et E to regulate certain air carriers operating
from a point outside.lllinois to a point within the 3State.
The particular carrier you describe is quwar Aixways, a

scheduled alr carrier based in Fort Madison, Iowa, which
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plans to transport persons and property for hire between
Fort Madison, Maccmd, Illinois and St. Louis, Missouri. As
1 \mﬁemtand it, Browsr Airways is not certified by the Civil
Aercnautics Board dut rather comss undex an exemption pro-
vided by the Civil Aeronautics Board for so-called air taxis,
Section 6 of the Illinois Air Carriers Act (Ill.
Rev. Stat. 1975, ch. 15 1/2, par. 506) provides in part that:

*No scheduled aixr carrier shall operate as
such, after the cffective date of this Act, with-
out having first obtained from the Board a certi.
ficate of public convenience and necessity pursuant
to a determination by the Board that its proposed
service iz in compliance with the Board's rules
and regulations, the provisions of this Act and
the regulations and laws of the United States or
any authorized agency thereof and in the intereat
of the public convenience and neceasity; % & °
{emphasis added.)

"Alr carriex” is defined by section 2 of the Act
(I11. Rev., Stat. 1975, ch. 15 1/2, par. 502) to be:

"¢ & * [Alny scheduled air carrier or charter air
carrier which conducts all or paxt of its opera-
tion in the State of Illimois. However, the term
‘air carrier' as used in this Act shall not
include and this Act shall not apply to, any air
carrier operating within the State of Illinois
pursuant to the provisions of a certificate of
public convenisnce and necessity issued by the
Civil Aeronsutics Board undexr the Federal Aviatien
Agt of 1958, as now or heroafter amended.” (emphasis
added.)
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The question you raise is whether the Illincis ~

Aeronautics Board has the authority ta'xaquixc a carrier such
as Drower to obtain a certificate of public convenience and
necessity under the Illinoie Air daxtiersaet. In my opinion,
it does not.

Section 2 of the Illinois Air Carriers Act guoted
above defines an "alr carrier” to be any scheduled carrier
which conducts “all or any part of its operation® in Illi&ais.
Although at first glance this language appears t0o be clear
and unambigucus, it my opinion it is not., On the one hand,
it could be argued that any interstate carrier, such as
Brower Airways, which makes one stop in this State, conduocts
part of ite operation in Illinois. On the other hand, the
4a11 oxr any.pmrt“ language of section 2 could be xaaé to
refer to those carriers which operate intrastate routes only
or which have both intrastate and interstate routes. Under
thie construction of section 2, a carrier operating a strictly
intrastate route or routes, in addition to an interstate route
or routes, would be conducting "part™ of its business in
Illinois. The latter construction would exclude, hawuvaf.
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atrictly interstate carriers, whether certified or exempted
from the certification requirement by the Civil Aermﬁutice
Board, from the Jurisdiction of the Illinols Aermauti;-s
Béaxd. In my opinion thies lattexr constmcuén is tlw .mreet
one. |

As a qgne:rél xule, a atatuﬁe ahoum_ be construed as
a whole and the legislative intent gathered from the entire
statute rather i:han from any cne part read in isolation.

(Carrigan v. Illinois Liquor Control Com., 19 Ill. 24 230.)

Applying this approach to the Illinois Alir cCarxriers Act it

is evident, in my oﬂu&on. that the General Assenb_ly meant

to give the Illinois Aeronautics Board jurisdiction only overx

strictly intrastate air routes.

Section 6 of the Act, é_uatod above, reguires all

carriers as defined in section 2 of the Act to cbtain a certi-
. ficate of puhué convenience and n@ma'aity. Section 7 of the |

Act (Xil. Rev. Stat. 1975, ¢h. 15 1/2, par. 507) sets forth

the standards the Xllinois Aeronautics Board iz to apply in

determining whethaxy or not to grant such a certificate. It

provides in pertinent part that:
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°In determining the existence of the public
convenience and necessity as required pursuant

to this Act, the Board shall consider the encour-

agement and development of an intrastate air

transportation system properly adapted to the
present and future needs of the State of nlinois.

LA A (emyhaain added.)

Were section 2 of the Act construed to mm«'
strictly interstate carriers such as Brower Alrways, this
provision would be rendered, to a certain extent, meaningless.
Consideration relating to the intrastate air trmnpcxtui_ph
needs of Illinois would be irrelevant in determining whether
an interstate carrier with only dne stop in Illinois would
be granted a certificate of public convenience and necessity.
Thus, reading sections 2 and 7 of the Act together, it appears
that the jurisdiction of the Illinois Aercnautics Board was
not masant to extend to purely interstate carriers such as
Brower Alrways.

Furthermore, I am of the opiniocn that construing
section 2 of the Act to include strictly interstate carriers
would run afoul of the Commerce Clause (U.S. CONMST., art. x.‘
€ 8, cl. 3) and the Supremacy Clause (U.S. CONBT., art. VI,

§ 2), of the United States Constitution.
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| The Federal Aviation Act of 1959 (49 U.S.C., §§ 1301
| et m_._) . gives the Civil Aercnautics Boaxd exclusive authority
and responsibility fbr' the economic fnqulatim of interstate
and Latamtimallait transportation. An important part of
the authority granted the Civil Aercnautics Board by Congress,
is the power to regulate entry into the air transportation
industry by requiring each interstate carrier to cbtain from
the board a certificate of public convenience a.na necessity.
(49 v.8.C., § 1371.) Were Brower Alirways in possession of
such a certificate, there could be no doudt that the Supremacy
Clause would preclude the imposition by Illinois of its own
State certification requirements. (See, Island Airlines, Ing,
v. C,A.B., 325 F, 24 735 (CA 9, 1965).) This fact is reflected
in section 2 of the Illinois Air .carziexu Act where it is
provided that the Act does not apply to any carrier operating
in Illinocis pursuant to a certificate granted by the Civil
Aeronautics Board.

The guestion you raise is different, however. You
ask in effect whether the axémptian. granted air taxis from

the requirements of § 401 of the Federal Aviation Act of 1958,
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removes such carriers from federal jurisdiction and places
them within the juiﬂﬂietm of the Illinois Agmautieé .
Board. In my opinion, it dces not. |

Section 416 (D) (1) of the Pederal Aviation Act of
1958 (49 U.8.C., § 1366 (b) (1)) provides that: ’

*The Board, from time to time and to the extent
necessary, may (exceapt as provided in paragraph
(2) of this subsection) exempt from the reguire-
ments of this subchapter or any provision thereof,
or any rule, regulation, term, condition, or limi-
tation prescribded thereunder, any air carrier or
class of air carriers, if it finds that the enforce~
ment of this subchapter or such provision, or such
rule, regulation, term, condition, or limitation is
or would be an undue burden on such air carrvier or
class of air carriers by reasom of the limited
extent of, or unusual circumstances affecting,
the operations of such air carrier or class of air
carriers and is= not in the public interest,”

Fursuant to this provision, the Civil Aeronautics Board has
exempted so-called air taxis from the certification require-
ments of the Act. 14 C.P.R. §§ 298.1 at seq.

The reagons behind the grant of thh exemption are
discussed at length in Hughes Air Corp. v. C.A.B., 492 F. 24
561. (ca n.c,, 1973) ahd Airline Pilots Ass'n. }_:_:_g'l; v. C,A.B.,

494 F. 24 1118, at 1121-1122 (cA b.C., 1974) . Briefly put,

this exemption was the board‘'s response to the growing problem
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of providing adegquate air transportation over short-haul,

low-density routes. According to the information set forth

in the above mentioned cases, thé routes are charactekized

by rapid fluctuations in demand and small profit margins

for the carriars involved. Based on these faetorn; the Board

concluded that its noymal certificatidn proceedings are too

costly for the air taxi carriers. Furthermore, the certifi-

cation requirement impairs the flexibility necessary to respond

. to rapid market fluctuations. As a result, the Board found

the certification requirement ta’he an "undue burden® contrary

to the public interest within the meaning of section 416(b) (1).
The language of'oectian 416 (b) (1) and the reasons

behind the air taxi exemption demonstrate, in my opinion,

that this exemption, made by the Civil Aeronauntics Board

pursuant to its statutory powers, is as much a part of the

over-all federal raguiatary schnﬁn as the normal certification

requirement. Furthermore, it seems unliikely that the same

Board that sought to relieve air taxis from the burdene of

the Federal certification process, intended by so &oing to

submit these carriers to comparable p&aceeainqs in the several




Melvin L. Rosenbloom - 9.

gtates, This being true, it is my opipian that federal pre-
exemption ih the area of the regulation of interstate air
transportation extends to those carriers, oﬁharwise subject
to the certification requirements of the Federal Aviation
Act, which come within the air taxi exemption.

Basad on the above considerations, I am therafore
of the opinion that the Illinois Aeronautics Board may not
require carriers such as Brower Aixwayé to obtain a certi-
gicate of public convenience and necessity undexr the Illinois
Alr Carriexrs Act.

Very truly yours,

ATTORNEY GENERAL




